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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1 .1 14, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 20 
November 2006 has been entered. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 18-21 , 23 and 24 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Oxland et al. (5,676,666; cited by applicant). 

Oxland et al. disclose an elongate member 62 comprising planar retracting 
surfaces 72, 74, and removable guide members 80, 82 having lumens therewithin (see 
Fig. 1). The planar surfaces have a width that is greater than that of each guide. The 
lumens extend at an angle to one another. The device includes extension cleats 76 on 
a distal portion of the device, and the distal portion is disposed at an angle to the 
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proximal portion. The hinge of the device constitutes a cross member. The device 
attaches to a plate 10 haying superior 36 and inferior 38 portions with holes 34 (see 
Figs. 2-8). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-4 and 6-17 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Oxland et al. (5,676,666; cited by applicant) in view of Kurland (4,686,972). 

Oxland discloses the claimed invention except for the concave end portions. 
Kurland also discloses a drilling guide 10 and provides concave ends 6 to facilitate 
proper seating on the drilling target (see Figs. 1 and 2 and col. 1, lines 48-57, and 
abstract). It would have been obvious to one having ordinary skill in the art at the time 
the invention was made to provide the device of Oxland et al. with a concave end 
portion, in view of Kurland, in order to facilitate proper seating on a drilling target and 
improve the procedure. 

Claims 25 and 26 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Oxland et al. (5,676,666; cited by applicant). 

Oxland discloses the claimed invention except for explicitly disclosing the angular 
range of about 1 10 to about 160, as between the proximal and distal portions of the 
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device. It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to form the device within a range of 1 10 and 160 degrees, since it 
has been held that where the general conditions of a claim are disclosed in the prior art, 
discovering the optimum or workable ranges involves only routine skill in the art. In re 
Alter, 105 USPQ 233. It also would have been obvious to make portions of the plate 
slidably movable, since it has been held that the provision of adjustability involves only 
routine skill in the art, and it would be desirable to properly position and fix the plate. In 
re Stevens, 101 USPQ 284 (CCPA 1954). 

Response to Arguments 

Applicants arguments have been fully considered and are persuasive with regard 
to Florin (3,626,471). Accordingly the rejection of claims 18-20 over Florin have been 
withdrawn. However the remaining arguments are not persuasive. 

In response to applicant's arguments pertaining to the Oxland et al. reference, it 
is noted that the elongate member comprises the guide member and therefore at least 
by incorporation has the distal, tissue-retracting portion that extends a distance beyond 
a distal-most end of the guide member. In addition, the structure of Oxland et al. is at 
least capable of satisfying the claimed limitations. It is noted that Kurland teaches 
providing an end portion that is congruent in shape to a target. Oxland et al. would not 
be inoperative for a curved plate, and in fact, would be better suited thereto. It is also 
noted that the test for obviousness is not whether the features of one reference may be 
bodily incorporated into the other to produce the claimed subject matter but simply what 
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the combination of references makes obvious to one of ordinary skill in the pertinent art, 
i.e. making the end match the shape of a desired target. 



Any inquiry concerning this communication or earlier communications from the 
examiner.should be directed to David Comstock whose telephone number is (571) 272- 
4710. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached at (571) 272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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D. Comstock 




